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z . place tg - $ 
Dansiés, J. delivered the opinion of oOo | 


q ds. slave ss Til more than five years. Phat ante ofthe the - 
slave’ now. claimed by the plaintiff and’ appel- ing. 
“is Having never ceased to be hers. ‘ Tt'is 
red that previous to the month of May, 4809, 
¢ appellee was the owner Of this slave; but 
ellant: Nedg | that the appellee then'sold 
o the. person hider whém she holds. ‘She 


e 5 On ‘that sale, and farther pleads prescrip- 
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Bast’n Di The appellant abundantly. proves by 
ow ber of witnesses that this slave was sold by 


~ Luce 
v8. 


appellee to: Mile.’ Maurin, the appell 


Tousms. dor, sometime in 1809, Bat, as some 


witnesses also deposed that a written act of 
sale was executed, a question has arisen ¥ 


ther the defendant could ape an 


evidence of the sale, without first 
loss of the document. 1 in the manner pre 
by law. .._. ; 
That such is the rae ‘when the cont 
one of those for which the law requires & 
ten act, is, of course, not disputed. The 
tion is, whether this rule is to govern if 
where a contract, which could have bee n 
verbally, was reduced to writing : ‘for-i 
mitted that verbal. sales of slaves are. ie 
in. the. country where this i ig said to 4 
place. 4 
__ Although this is not a.case where they 
proof of the contract could, alone be. 
and where, in its defect, no parol evidence 
ted: without first shewing tha 
lost through some unayoidable accide 
the moment it appeared that the purck 


relied on had been reduced to writing, 


came. the daty of the defendant to pi D) rodgon | 
instrument, or shew that it was not with in 
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power or ich, ing hin Seas 
“evidence, that “ the best evidenté)shouldvhe Uw, 
prot dl which, from the mature of the case, tro 
 ostibe iupposed fo-ckist” The defendant Term 
having neglected to. produce. it, lies under the 
how of concealing a documént:whieh, if 
exhibited, would make against him; and all 
; caiman mango for’ nothings.:.<*. 


‘ n of by. the witnesses as actually produced, 
ph the judgment of the inferior court is. ~~ 
f ned on the omission of the defendant to 

duce it; becdtise the’ statement of facts con- 

: eaay" of that’ "sale, ‘under the name of i 
otument admitted by ‘the plaintiff” ‘But,in 
fing to the other part of the statement, it 8 — 
) that this admission’ iust have been niade 
b the judguicnt: appéaled from was render 

forthe parties furthiet agree, that the plaid 

Pthalt have: a right to’ make-all legal Ohjéo- 

against the parol evidence, as i 

yb std eters the bil of sale i bie 

“proven. : nei te 

4 “No fine Savi been ‘shewn by the defendant, 
Vor. ys fea Bete 
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Poverty. so dituisy'thetefore; eS ‘adjudged , 
oreed;'that the. judgment of the pniaien ourt: 
affirmed ,ewith costs, | 3s edge inh 
ie Bug: iia ea a 
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A verbal pro- bashin. from the court of the fist ai 
mise, to pay to - ; 
the vendor;the 2 Ge WES Pegi “ 1 Sthied fe 


difference be- 5 Masuaws, i. delivered, the. pea See 
septal court... This action,is brought on a verbal r 
chase, mise,,said to. haye, been made by the defeng 
te sold, cannot S@9tatge, acoording, to.which he.was to wal 
Gare" ™** to the plaintiff all-the.surplus. of the sil 
six.thousand five hundred serine 
lars, the price.for, which the plaintiff | 
to,;him.. the tract,of land, described. in € 
_ tions which, it,is ayerred, he sold for eight 
sand..dollars, with, specified interest t 
between the. Jatler. su 
said interest, and the former, is claimed. 
_At, is the opinion. of thig court, that i 
mise or agreement thas made, must be: cong - 
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7 aise ern <tialagow iil patty sobnd-an Bests “eats 
dition’ to “the price ‘at whiohthe rebpurchased nymyy 
“Wie lands by a deedysbearimgdate ‘ofthe rttth «Hye 
_ ut Manoby 1614. i-pianie off: 0 tenbaplsb Cuane's a's 
| Asia donation, being vetbal,:the: agrbeutent i 5... By. 
_etited no perfect obligationson the:parbdfithe | sae 
 féatatdy to°fulfihis promise, and histéxedutors 0 SE 
cannot be legally’ compelled to comply pitti 7 ee 
idibthevagreomeht ‘be:¢onsidered- asia. stipiila- 
mio pay an ‘additional price for thecland, the. 
iitif? and ‘appellant:isiequally withoufare- 
/it' makes noipatt of the! whitter)comtract... 
ween! parties, vand sparobiéviderice'canpatehe 
dived in its support’. This point was:settled 
pharie exte-al. vs. Harrat 3 Martin, — 
} bl ande: i ings tise cs ‘aid ates 
Po: bitsehad salt ne wIYS 


ore, ctr ant aie 


. 
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Stes Fe ip yd F “a5 


BAL from the cog of ‘a perish and city ie daceie. 
7 ei done toher 
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2 ate ey: na age oF 
Tiesihes injeryidcins tn ocigieh Meiiahaie by of 
opyrrom, > defendani’s. . ‘She obtained dome 


- ee appealed. : hice 2 
property = Dhe’dmjury-done to the save wat 
Sac fentant, Mature as: to ‘render him wholly,yn 
She jadgment. ONY! eye having been»put. outs (0? ai om 
Bia, Grp “(he parish courtdecteed that:thes lad 
a DB own should recover twelve hundred dollars, theg 
the stained 7, ponadnaltioe tara ate sath: ey 
the delay in re- twenty-five : idellars ‘a: month, fromthe : 
fr judgment wasideprivedl of ‘hid:sight'; and thatythend 
mae i dn in dalitshould spay «the physigian’s. ‘bill, sos 
aire.” ms hunted dollars, for the sustenance @ he 
during his life, and that he should 
— in the possession of the plaintiff. “a 
‘We tin ht ie og 
Peete in giving’ damages:for santo 
the slave, and compensation for thi he 
labor, from the time he became bliin 
an tindeterminéd pitied avtht,it ‘is 
to be erroneous, in decreeing that the 'd 
should pay two hundred dollars for the si ibe 
ence: of ‘the ‘slave, “and - that :he should 
for ever in the possession of the plaintift. 
‘The inost” that ‘Coutd” have “been yoitab ab 


claimed, in addition to the full ‘value WP 
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eet i Se 

at, hai given: as interest, apow aajun- vaitind 

r sumymight have-been Joona 

in, ante my i ealitating- and Ainge Parror. 


; 


tj nee iyi ee peteaton 
yth ineeuhiimaiion eoneegienindnetithe 
mony, 284o;,the value of the slave,,.we axe 
that full-and-complete iadesinity has 
1s veity fortia total dbes..): Whenvthe defen- 
satis ‘have reanceaneng thus decreed, we 


‘tahpe y judgment of the parielh court, 
ich orders the defendant to pay fwo hundred 
ollars, j is evidently érfoneous. The principle 


at:ihor® thistrables. blind: slave. with 
‘a nese than the defendant, to whom the | 


: sefiast any peréon... Me swemedy\-for. dbem.-chn 
| oad agmane —— are iegnlinigwansa. 
the judgment: wf. the parish ii ‘being er- 
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-Tonedne/iin those points; itis orderedy-aq 


2 “se and decreed, thint “it: be" waenlled,’ a 


Jounsx reversed; “andthis coer pean i 
Parco. - ‘such’a jadgmentias, in their opititon, 
have been given in the court below, it 
ordered; adjudged and ‘deoreedythat th 
tiff *recover’ from the ‘defetidant the ay 
twelve hundred dollars, ‘as’ an indém 
for’ the value of the slave,-and: that: sh 
further :reéover. the amouni-of all ex) 
-eurred forthe: attendance anditreatme of 
‘slave, with costs. of suit suit in the inferior © 
Digest eb aeRsg p on hel 
- Magbin bet ai De or 
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Before tt H ‘APPEAL from: the court-of. the: ee 


act of 181 « 
gots of antl ou ett salt 4 oH: A 


coll, for <sebinbnemieuttialiieentiindll 
Fee ie cc Wu? this case détale (was: obtained: ate 
oie property, ‘signees-of Wm. P. Mecker, creditors -b 


release any 


: mortgage cxist- a} mortgage of the’estate of Williamson‘ 


ing thereon 


Whether the ton, ordering the syndics ofithe creditors: f 


recourse of nul- 


ee estate to shew cause why they should @ 
exercised in gcind: that-mortgagey make-a"bill of 
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b 0 them sold 40'S. Henderson which tan Diss 
Imacaabjech to:said. mortgage; andpaytoMeck: 7% 10, 
ers assignees the-proceeds:of that saleyas:well Wousm0n 
, je;price of some land lying.in the Alabama ro 
Uerritorys Which was also sold-by- tlie:said:syu- "yu. 
me ying ip answer to sthat«raley spsin, sti ex. 
“state, they.have no power’ to: res¢ind: the. 3 this 
» inquestion 5 that as to the proceeds of. "Under << 
Hialions lands, they are. restrained’ fom 
ipgthem by a bond. which they have enter~ doesnot appear. 
a to pay. only when the right of the Clainié can avai. 
shall have been established; they further morrgare can 
that the judgment under whieh the assignees ho acncorie 
is null, and.that it gives them no right.to™*. 
paid in preference. tothe other. creditors. 
‘The. district court; considering. that they bad 
 notgugtained their pleas, made the rule absolute, 
‘t wud ordered them.to pay:into the hands.of the 
sige the sum by them: claimed. _ From:this 
decree the syndics have-appealed.... 
yal samditngedlit, slnia the Watt: 
oe-from which an appeal can lie; but:that it 
bet prem Op ee ee 


a . his.i Oe oaunic. , 
I pe owemwir the api 0 of Wil 
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Bast'n District. ply. wwith-the:tule); is,'that they have’ me 
Korv~ 20 power to. rescind the mortgage ot ie 
Wassyamnom the assignees, of ‘Wm. Mecker, andt _ 
onde mortgagees.alone can ‘exercise’ that ‘righty 
a Jaw enacted on the 20thof February, 184 7 
cerning: the voluntary syrrender-of proper | 
especially provided, that forthe purpose'g 
fecting the sale of the property of the’ itt 
the syndics. shall .be authorized: to. 
‘mortgages existing on it;. but the. 
Williamson and Patton contend that thigi 
vision is not applicable to failures made a 
to that‘law.. Whether it is or: not,: ‘way 
that this act: did not introduce any innova | 
this particular subject; and that before ‘i ‘4 
thent syndics of creditors were fally -¥ 
with the power, which the present pa ies " 
claim exercising. Before. appealing to a 
thorities on that point, it may ‘be premi 
this results from: te natare of things ; 4 aS SO 
a failure is declared, all the property-of the 
or passes into the hands of his credi me 
general liquidation. becomes necessary; 
which purpose the creditors must reat ‘ 
sale of all the estate. To effect this, thet 
tors make choice of agents ander the 
syndics, who are: vested with the 1 r : 
thority to do. for all the cradiors what ee 5 





sg 2, no individwal creditor aivelnin a. 
the property’'sold_ and paid for, any 
an ‘he could.xetain it after éélling the . 

1 setae receiving the prices” "The 

besa n ‘of. the‘ mortgages and pi tivileges ‘is a 

sar y consequence .of that sale." Nor does 

ar requisite that a formal rele a bof an 
db given) because)when the créditer +h 

se his pledge to lie sold tolbave Jaymsilee 

bt. the pledge is gone, and is re-plated: by 
ce e for which. it sold. » Febrero, book 8, 

,chy.2, sect. 5, 2. 840, 6 speaking of 
purchaser of ptoperty. exposed: ut, publio 


“of : Pier 


ity, their right. on the thin ow se 
nished,” &c. - It is;our opinion ‘by » sale 
Tegal; “mide, af the instaice of the ereditors, 

throngh their syndics, all mortgages and psivi- 
~ Tegés which  existell in favor of teen ep wore 


r ‘Vou. ¥. Ae 
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East'n District. patties .to the. concurso,. become ipso j 


ies al 


ow tinct; and that. formal release of them 


quired by- the ,Porchaser, the syndics arid! 
proper persons to give it... In this cass be L| 
of the house to S. Henderson does. not 9g 
to have been made in the manner requi 
law; but the mortgage creditors havi 
their demand of the purchase money,’ a 
to the alienation, and’ ratified the 
agents, the respective situation of thes 
is the same ‘as. if the syndics had ¢ 
served the estalaished rules, 
* Batif the syndics are suthorized { cr 
the ‘mortgages which may exist on the p 
sold, it order to receive the purchase it 
’ théy say that this money ought_not to | 
to the assignees of William P. Mecke 
Serenchit. the olen areas Asani 
ment under which they claim is null... 
that plea, however, they do not appear 
atiempted to shew any ground of nullity 
ent on the face -of the record; but’ they'@ 
to g¥.into:evidence to prove that the judga 
was hull, collusive and fraudulent. sy ; 
Adwiitting the recourse. of wnllcy § 
judgments still to exist, a question 9 which tm} 
court will be unwilling to decide, | ool = 4 





: ai hay saline: the face of thé re- 
ed: Phe anges of nullity, as laid down: ‘by 


& “Wide nee vices or. ‘défects of form, proceeding 
Graeme of the solemuities prescribed by 

_ ‘lawn: the ‘administration of justice. ’ Of those 

| © yuoceedings the only legal evfdence is the re- 
thd therefore, a general allegation of nul- 

|| (hfiniay-well embrace all the questions arising 
4 i the face of it, because the patties are not. at 


Jikerty to-seek evidence elsewhere ; but when 

dease, from which’ the nullity is expectedto - 
| bee chewn, depends on facts out of the:record, 
_ | ‘then'a special allegation of such facts is india- 
4 ‘pensible to enable the adverse party to come. 
_ "pilepared to meet them,. Nothing would be more. 
- @njust than-to submit him, under:a geperal-al- 
— of nullity, to.try any question whieh the 
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Pas’n istic, parties fo the concurse,. become ipso ju re 
warn tin ct, tnd that formal release of them i 
ar eral necessary hut that» when_such r ie, 
ee quired by: the. Purchaser, the syndioe re 4 
| “ons. Proper persons to give it... In this case the, 
of the house to S. Henderson does. not 
to have been made in thé manner requirg 
law; but the mortgage creditors havi 
their demand of the purchase money,’ a 
to the alienation, and’ ratified the ta 
agents, the respective situation. of the 
is the: siime ‘as if the eyndics had origi ‘ 4 
served the estaldished roles. ee 
‘But if the syndics are authorized { 
the ‘mortgages which may exist on ‘thee 
sold, in order to receive the purchase i 
’ they say that this money ought not tol 
to the assignees of ‘William P. Mecke 
ference to the other creditors, Mdcanie § 
ment under which they claim is. nulls: 
that plea, however, they do not appear 
attempted to shew any ground of null ty 
exit ‘on the face -of the records but’ they-aifem 
to go into evidence to prove that the ja gma 
‘was hull, collusive and fraudulent. _ 
Adwitting the recourse of nullity agi 
judgments still to exist, aquestion | wi yr 
court will be naelling CED ong 





a thay be atlas on the fhe of the re- 
Phe eanses' of nullity, as laid down by 
ipa oh 1 jurists, are multifarious, Most of 


5 vi | of the solemnities prescribed. by 
" 1 ‘the adthinistration of justice. ’ Of those 
edings the only legal evidence is the re- 
,tiad therefore, a general allegation of nul- 
a ‘ma “well embrace.all the questions arising 
. ithe face of-it, because the patties are not. at 


irty. to-aeek evidence elsewhere 3 but when 
¢, front which the nullity is expected:to . 
shewn depends on facts out of the record, 
ya special: allegation of such facts is indis- 
le-to enable the adverse party to come. 
red ‘to meet them, .. Nothing would be more 
it than-to submit him, under a geperal-al- 
‘Vogation of nullity, to.try any question which the 
pempinest might think proper to-start. Vor 
a aalnens in sibhie ty wal enn it 
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apn. ect onthe rt 
i ad 


isceien against wikia the nullity i is alledge 
eg be compelled to go to-tral, npon-anyi 
ron, these matters? ‘That ‘would ‘be ‘cor 
principles of law. and rules of practice, 
The same reasoning will apply. to 
mony offered”to shew: that the judg 
obtained by collusion and. fraud, + 
being at ‘issue between the: parton, 4 er. 
“general allegations contained i in r the p | i oft 
: ce re a 
~’ Tt-is’ our opinion: that the ott oni 
| ‘a complained of, is in that part « | 
aiows to’ Mecker’s assignees ‘the ‘i 
the’ Alabama ‘lands ; because that*property be 
ing sitnated out of the territory of € : . 
thien"possessed by the United” pean 
be affected by the judticiat smartgage us 
‘they’ cliim. — 


It ‘is, anni, ordered, adjudged’ 
creed, that the judgment of the district'ca 
annulled, avoided and reversed ; and this uy 
proceeding to give such a tleciaton as th ve a 
ought*to“have been’ eT Iie ororde 
adjadge and decree, that the a doco } 
plete the sale by ‘then’ made: to Sv Hen 





oF: THE STATE OF LOUISIANA. 


house’ mortgaged to the a appellees. and naw’ Dac: 
Dicclasaslee Gin. chpilintbitie stipes freer 


ey: of the” same, when -received:-s and. it is. Wanssaxsox 
er ‘that the Pesan egret “OMe 


THEIB CREDI- 
gous, 


AP = the court of pad i —— 

‘ ae, ¥ y : tifies the 
, an sgghkc psy land is free of 
ies sind. delisted leg etaone im of the Se 

art. “This suit is instituted to,recover the ba- by oat.” 


yetithev price: of « tract. of land, sok By Tet te 


e plaintiff and appellant,.on which. mortgage cuncelied, prone So 
@retained for the paymentof the prices. ; ssence of the 
Piie. defendant and appellee resists the lam, purchaser 

z, the ground that a mortgage still : exists an wpy eet 
“ theplamd, against the plaintiff’s. testator, im fa- — 
wet one Berger, from. phew db. Was pur-— 


t a er of. scizune having, iy Se 


a 4 by. an: injunctiony. which was after. 
tenade perpen eh pani sa 


7 





Banta District. Jegally prove thet t Bongei’s claim, 


July, 1818. 

wary 
espe tt’s. 
Docoeasav. 


the mortgage in his favor, has beet si 
From this decision the plaintiff a, 
The facts necessary to be noticed in the 
are as follows : Boathemy, the pla rt 
tor, purchased the premises from: Berge, 
sum of eight thousand. dollars, givin 
gitge to the seller, general on’ all his pr 
and special on the laid sold. "This ing or 
was afterwards transferred to J. B.. Lashab 
secure the ‘payment of fourteen “hw dred 
eight donee ane fifty cents, atid’? ia 
T. Durnford, to secure that of tt 
two hundred dollats, payable J a { 


se Who} on thé 18th of Jane, 1908, 5 ave’ 
- Moquittarice, "Sn his part, by a notarial ack: 


‘Datel did the Tike. * All this appeart bf 
‘Gfléate‘of the Peister ——— | 
being *tégutarly redordéa in his 


ee stiewn that Berger's 1 mortgage 9 , 2 | 


Canceled iid Winulied, by an order ore 
fish cotirt;Ou the 15th ot May, 4817. c me 
sinter farther vettifies; in general terins, @ 


- mortgage now ‘exists on said property,’ a 


Feferritig to the record of the suit, in wi 
order for candelling Bergers:mot page 
‘Was untide, we Vind it to tie w suhag “- 
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e- only question; arising an these facts, i py eK 
fpbellier the mortgage on the property purchased “AY 
g the defendant has been legally and- justly Bases, ee 
gncelled, 0, /as'to render him liable to be con-  pocovssav. 
edie pay the plaintif’s claim, either in 
at _ Bm penotding: to the terms of their con- 


zy im fm general terms, that; according to 
ords, no mortgage m now extate: on the land 


in favor of the plaintiff’s: right to-recover 
, on the ground of Berger’s mortgage 
been, raised and annulied:,. Buty this 
Devcompared and examined with, and. ex- 
Be fhe oh facts apparent im the case, 
hew, the manner of proceeding: on the 
ott _ plaintiff ina former case, te affect 
is ug and:cancelling of said mortgage. — 
ebops Segpylinisitber sf tin signee 
hemorigage might have received the whole 
pount secured by it, “and ‘in that-event.an ac 
ince in toto. would have been good against 
inal mortgage. The debt secured was 
e by instalment, aod. the. debtor. and 


spikes. Patna ear sane 


stad acquitiances were given and 
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“or received to.that effect, \..1t is our opin 
ww ! ese. acquitiances operated, an exti 
Rens : all the equitable right,,. title: and 
Deguanae. which.the assignées held .under-the tr 
the mortgage, and perhaps all ano rit 


which is certainly the property of ue 
mortgagor, who may: be considered asl re 
in his former right as to, what, remains dui 
an. acknowledged satisfaction mods toh | 
ferees. ert hy : 
If this. chigiea be cotrect the pa , 
was right in considering -his order of hed 
of July, 1817; 1s founded in error, beings 
edin, a suit. against Durnford who was 
er interested i in the mortgage. . Earby 
order or. decree, the right: of I 
to be affected, as he was.m iealane 
action... This decree of th valk i 
believed, being the: only: foundation for: 

_ tificate of the register-of mortgages, by 
certifies. that no morig@se now exists 
Jand;. the force of its. evidence is destre 
‘the erroneous circumstances, under, 1 hi 
order. was made,’ and leaves the pro 
any: thing that appears to the contra 
liable to Berger’s mortgage for the 
maining,.due, of . the, price, rind 
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a d himself topay for it. ~The’ ‘defendant, East’n District, 

fig knowledge”'of this; couldnt have-paid SY 

Sc whinle : amount promised by him’ for the Dasex, mx’K. 

is mt tion with safety, unless he should be well Docoussav. 
scored: against Berger’s claim, and ought not, 
sy equity, ‘tobe compelled to do it, without such 
garety. But, by the stipulations. of his ‘con- 
Sconanat be compelled to pay; till the 
iff produces legal evidence that the mort- 
granted ‘by his’testator to Berger has been 
y cancelled and annailled, which does not 

ar in the case. 


: ‘ therfore vatinacd ‘alles and de 
that the judgment “of the wh 20 court be 
i with costs: - 


i. for: the ais Workmen for to 


<= 


pha idiktsical 


DENYS ve mation. 


som the oro he pi and A way Cana 


of’ New- Orleans ie ~ to anstion on 
: ; i Os Be ; bond, a 
J. “delivered the Spins ‘of: tlie Gauture 


ainti Jeues as attorney the ab- Sed fr «st 
li Pecan ca tehoanin i 
B44 





Bast'n District. 8 sistas one B. Fleming, who hi 
USES. appointed ctieator to Hathiéld’s estate, 
“Dus — ject of the suit is to recover 305 dollars ‘n en 
| Amnrase. the-amount of the estate pelo en he 


dant appealed. 3 ; 

The statement of facts” admiis the ” 
ment of the plaintiff, by the court‘ef' 
institute the present suit—that the 
and L. Shaw-executed the® tend i 
sureties of the cnrater—that the amount f 
property inventoried. i is 305 dollars, 
and that the curator died without a 

“Phe: defendant contends the suit is 
early ‘brought, as there ‘is no: proof - ni 
mand, and consequently no evidence ’ 
/Fusal on the part of the curator of his. 
tatives, and it is. only inithe ease ofp 
that the act of 1809, 4 § 4 authori - | 
like the present to be brought. The pel 
alledges, and the statement of facts a 
appointment of the plaintiff to ring sui 
‘ust presume, that the necessary re 
shewn to the court of probates bf th 
Soe" was made. : mY 

> It is huni the ont it atic ae 
"Ria sctieted apeaks of 
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the amount in. his hands >. “sr 


x “dedi scale ra 2 imu 
af pis oomtended) that the Wotid ‘woela, Amarescts 
pfor double the sam’ which the law requires, 

are of — that-it is void ms tante — 


bens ‘ehtivled to-cértain dlowatices for se- 
Miexpenses, &e. Tlie tule is denon exis. 
tibus & non apparentibus eailem est Tew. If 

ras entitled to any allowance; be ought to 
Walledged and proved his claim, atid the 
orior cx uw _— not allow’it otherwise. 


IV. 1. Te oreer suit iw in the gature of an 
debt, at common law; but it. dees not 
all‘ common law principles, relating 
~ of action; apply to touit —— : 
hea a ayo nf 


$e. Stor ap ake as Thegie 


f toe astyageannss tania ipl 
<i bie Has wot been dond; and, out. & 
cor he surety ii tox 





shot neither the ctirator nor i am 

wer hay epee ealo neta bm 

 Agareaen. Ladigeiee cannot be. & comiiaas nt 
poets of Orleans has a court of probate ¥ h 
business: is transacted as in all-other pass 
of the state, and the judgment was Pi 
rendered in this case-for the amount: dit 


I is, steels odin: adjudged nd -¢ 
creed, that the judgment of the age. cou 


affirmed, with costs». 7 a “ 


The plain in proprits perth, 
for the defendants. | 


| Sn a 


ALEXANDER v6, 14008 § at lobe 
The mort. ArrEAL from the court of the: first list 


Erste, pee T. dedivend ine oneal 
sale wort ee Ee _ Denniony,, . delivered, the opinic 


‘eourt. “The. plaintiff. and sppallanisl 
an for Henry.Jacob, one of the i 
. out of the pro. 100, not being able to pay him, agree 
. foxes ‘of th him collect the rents of the house antil th 
santing cvs tinguishment of the. debt... The. appell ab é 
actually obtain part of his ssi intial 
ner; and, being about. : 


he og ney eae a ang 
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r the  rente: While ‘he® ras bent a it. 
Sa spin, a cteditor-of Jacob, caused theshouse ww 
(bbe ccized-and sold by the sheriff, and-receiv- Acsziwtes 

ee p purchase money. ‘The plaintiff on his labbas Wid: 
etur' 6 RR the present suit against Jacob,- 
Souzet and her husband,. the. now 
» |. ecupi or the: premises, praying that Jacob 
i en ye condemned, tocpay, him. the. amount 
‘ ‘claim, and that the other parties might 
Rl - igaate that hie: said claim:is privileged 


‘eae Yelied “a Bowe tiot seem i w Wer, 10’ to ; 
ort the defendant’ in’ that’ objection, It 


hot pledge is: ‘in'the hands of a tit pose ew 
ty ehall, not: thuse'it to be sold, witht ba hav- 


viously “obtained judgment ‘against. his 





poe fo asst . 
Jicos hs. clearly widte: ddvanitageots to thet 


‘Sore 


re 


wy 


sor, to whom it gives an nat 
” jie the claim of the creditor and: : 

his evidence, we see ‘no good reasou ; 
should wot be wit: RM AG ne 
eatieda; sivecisManjection Rempien: 
_coutt must take notice of, and’ “whit God 
defeatthis action, “Fhe appellee are uo 
posse Hs, who have bought fron dé i 
perty-incumbered witha ral 
Théy ‘are purchasers of property 1 
Var reges at ‘the cuit of a creditor of 


ered for sale a the sit of and rer 
eit pated if present, have 
pee silt, wad to preserve hig 
kind, ‘wntit ‘he“should: please’to have 
_ hinivelf peoerenanepeter 


the proceeds Of sale, in preference te th : “ i ’ 
ing en a: claim is of a higher-on ore 


9." ke wheneprreabe 
tes puivlingnt ebeditor: v y 
knowledge. of the sale, hia ‘ro » 





era, ¢ ° This lies va 
be pated out, by justiog and equity, 
poourt think thamoelts bound to 


4 ’ , 


sn ofthe can grcnde to ance 


(ho judgment of the 
aks e 


= 
ta ity 2 titer i. a 
ads yee : ay 


teks the plaintiff, Hennen i the 


ae. 
? 


amotion Perret Ge ‘The 
y says the-court,.are:not third posses. 
have bought from a.dehtor etheatmabers 


persons appear to me to bo thind:pow. 


: toon insbesninicsh acaee of the laws: What 





hash futhal ihe 

Yacon & ax, ‘sale? ‘Tésnot the ‘sheriff on buch 

mere: agent” ‘or minister of thé la < eit 

“the debtor’s right, aid’ that right 

he is authorized to dispose of? The pial 

vious, lexicographic import of the" 0 

possessor is any lawful possessor oth 

debtor or creditor in question. 

“The* passage cited from the Curia: ig 
aie? ‘not ‘tend’to déStroy or diuwinieh iny clie 
right.’ The’ article: referred “td” ‘aye | 
accreedlor posterior emecutaite sé opoie mm 
endo "solo se le entreguen como ay Py: 
executados peF derecho de prenda de’ 
esta oposicign ‘no impide la execucions 
sin embargo de ella, se ha de continu a y teh 
der’ los ‘Bienes; y te su valor y cio age 
anterior, y de'lo “que restare, al 7 
executé?”’ AN ‘this: is very satisfa or Itt 

_ Hot’ pretended, ‘that: the whee or or norty 
‘treditor® cai prévent * the: sale’ by a sul 
creditor,’ ‘and preserve his pledge’ in kind, uml 
lie Ghould please to have it sold himeelt. “4 
sales ‘may: always | take place; subject to th 
tecbdent incumibrance ; and such sales will 


Re ne A 





mt creditor shall have sshete right to 
pgoed cause’ of action "against the 
editor, who receives the proceeds 

+ sokder At says he»shall be! paid: 
erie inert of theysame kind 

hich, previous tothe sale,:he had to 
pedtnettis ‘Nowsit SOOO Ripa SEP ee 


wh i peice: eens 
o' ‘justice. The lee nwennns 


personal: property, of the subsequent 
edit : «or, the .anonies once 





pledge mhelly destroyed. 

conten his debtor. Thi 
only shave to, grant.a new: mortg 

or accomplice, and procure 
Serer 
pebdiedeaneatinen: poraamor: 
woulddake: place:ia ten dayiss. ab th 
which period,:the ¢ 
spoil, and:deaverthte: antecedent a 
seek their remedy as they. might... 
sone who might-have abscon¢ 


if they:.remained in it; “ 
ier iwitha Sint 
theinct of imeglvency.... biney heii va ws 
: -Ahthe. antexior 0 
Abe hb of mass te a 
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iviteoonledy a ft map te : 
incite ad ps ry eth Auszannin 
| siadhaaneiie sdin€ Jucon sous 
set ty ther vabsent contienownnha 
oars 25) Ea ial eta i 
‘dittrite slices and in'lese 
» bam ene 


Bt toss ie, metry aaaaane. nf 
» Ouria Phiipce -imedounded, 


7 
ee 


4 


reldpilting ths eg ida fit 


pefeses:the paymentyghvr ini 600% 





Tale & buy 6.5. ‘Heres itsis..seem: th 
prior. creditor. is. the soon 
et of the execution. : 

creditor, ig not entitled to: the: 
pledga,: but ,only:; to. the. 

after.the anterior creditor:hasbeen #1 

. Andlebiit be:-particulanly: rem 

cpurisplense,that all.the a } a] 
contemplate a, pledge, not a megt 

not hyjpotheetyedsthing in the actual po 
of.the.creditor,; ts-thing possessed by 
in:which: he hast only an invisible, *i 
right., To sell.this pledge withont -h 
ledge, is. igpossible.....Amd: whem: at si 
seule authority jvhe. peat retain’ pine 
sosthings » Very Aiea i sitat ‘ 
by the oneior the other, may rn 
im theninatance.-now. before the. cc 

the, exeditor’s sappaehiinthuaninden sill 

whole.procesds zemoved or dissipated . 
seperate him, e attends 
The, aptioles of the ici eden onlialil 





nee Sadler vs. Lafon, ¢ referred to’ aiid “en 
| It Hearings is fit set comfottty 
i stippiosed tovhave ‘set all 
o ateatios"a Martin, a7 ie 
sivlon’ of te present case is believed 
i pips tr eee 


gage creditors. cA heigl the cause 
utefore respectfully aud exbwestly- requested. 
vn si, sh lie ea ialeg 0 HB veto, «0 ae 

earns + eg Rochas gpa Ea 


SP es; 


i hs : OMT » vs. PEF. - rate 7 
After the 


the 
‘however,-decteed tonpay: esdhy vanieehey Pg an ‘0 
Miethe “answer ‘of the efeniddantt, in aces 
i itn > ; 


— A evideico of ‘wich wean hay. me 





"Rata gr ory District. ing ‘been ofeet.hy the paati 
wre = caped:the attention’ 
Ren commt, that he defentant } 
a aa 
on the mo abl deen had eninbains precip 
pr nndanane nat ris 
tg . y - ply 


& 


patna ihe: 
tention. of the court. to, th 


manidaiorel idacerebiinee it ions ry sa 
en ined era abt ag , 
& w Me a 
al % AL: ay mite 


GRR es Meats Riot Alban se iy 





yas eile hori Dasnox & at 
painnananaty: pas, Semeixen 


‘eft: with his ge 

+o see bs th my. ea. 

. spr ¥ - * nd en a 
| in of anothonpart: of the statute, éd. 
t. 288, favor of wills: minds iv-foreign 
Pome meee! 


he. pre-e Nenana: 





os Bhetscomes: the coatninahiaion 
. which ‘these formalities are. 
jaw 2. Phe answer is: uh napeie 
eer oaymnsnerte pts 
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“Woubtedly be impossible ; but, in that ‘of tea 
prob i6,*it.would be much, more. difficult, and “Aw » 
t sble to detection, than in-the case of the pow- Don bis ; 


“er of attorney: “In the “one-case, as. well as in Jexgiiitly 
othe other, ‘whenever suspicious cifoumstances’ 


eg the Proceedings might be neeeeieds 


At Sapte we et tian enim. 
baies. of this parish may be authorized to ap- 
‘point a temporary’ curator to the-estate,-to save 
', itfrom dilapidation, until the testamentary exe- 
_ Gator can be recognized in the manner required 
y the judgment of: the -court, should: their 
pinion remain unaltereds” According to: the 

> gpinion already: pronounced, it would seem, that 
‘the court of probates does not possess this pow- 


1% so,long, ag-there is an executor present, who 
willing to’ act. . If the: execuior ‘cannot, act, - 
. lawfally, and if no curator or administrator-can 
| ie lppetated;, the consequence ‘woud be} that 
je sa¢cession “in a may bé. — 
a impunity. 


‘ ri ee.) 
' sigs t } é mt Oy 
4 st “ 


i a for the defendatit.’ The’ 
of our code’ are positive and too clear to bé con- | 
A will “aiust be ‘proven — 7 
, “D4 er 





HE case re COCR ‘ 
judge of the pariéti a Whiteh tho te 
Saale the’ will Ve as ad 68 Wit a 
pais A cafatet 648 only Be Appoitited by th 
ann, of the pafish'in Whicl thé fitestate died’ @ 
pti Havitig Wed withity the pais of sts 
tis jutge Of that parish alote cat a: 
cataldl t6 His estate; or approve any étilti 
may be prodaced from any other oes P t 
it BE Aothea with the reqnisité foil re: ; 
The only question before tits couttp aint 
_ dpipfead is) Wad the jadge' 6 the weritiral 
Orlenigjurisdivtiodth the case?’ Certand 
Wed het, sitree Chattiptin' died teeth othob: 
Alt thd iovisions of owe civil code de 
tat; 4 inicoHvéniences arise; inet tie 
dif legietahtire, 46 betonse Hot to this: cot 
provide # reniedy.” 7 Tew paviice: #8 Ot nl vt 
tefpfet ond ‘earforee the laws. ‘te: wort 
sore felt tine ¥4 thie.” Ib ts ely 
that the wilt be: executed accordir 
of thé: state*in which it was nied. 
proof of that, it has its full effect here,» " 
The curator appointed in one parish can ad 
in every ‘othe, and havé dn mbesore the 
intestate’s property niade wherever it is si 
Be my the vexeeutet, ape the ju oe 
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Abie parish: ggnld:dpy.would he to sake. anin- Se 
\oead of Shomplia's property: found in jt. R aa 

ee OM cs ey ae Ay ge gb pee 
* Manan: “lslivssedihe opinion of theewst 1% —< 
i i ay hag, nie tsitinnl hig 


They. dace h that. the previsian, of, she sixil 
eee ‘no testament or codicil .can take-ef- 
_ fect in the texvitory, until it bas been presented 
Ong ripe aaa whigh the testator 
& the territory, or ig. which 
_ in principals Jiegy if ho. died out. of the 
i] dprritory, apd the said judge shall order the.ex- 
| geution- of. the said testament or codicil,. after 
s _ being, opener pad, proved in the cases pre- 
| goribed by law,” Cin, Cade 242, art-4 83> ap- 
4 _ alee alate pentenin and goad mae ip she 
7 io, Sf eBay so Beer ache 
‘| aie is saidcte de pendened. clear Som, the 
 Aphier. worda, “fhe paid judge..phal}-ouler’ the 
\ TL sathiod Ke. in the gases rand des” 
a -hesee Are Ani te be those of tesiaments 
| avleadicils, made in thie state. and po other. 
| = And it is added, that when desiaments or cadi- 
pis. are. made according. to. the. lags. pf, and 
ds athe the formalities zequired in, other stains 
i  p omapahimpantggl ~ gir segura 


Laas ee Me eta 
« 





Bast’n District. not require to Be proven ‘Tiere, * anes Fe 
CX, ferred tothe Civil Code 23%, 1a0t. fon 
Dasnox & it. The distinction taken by “the: cou: 
Saxwrxes. not appear to us within the Lee hor 
spirit ‘of the “Code, in Which we aré la 
testament or codicil can take core’ is’ 
‘tory until, &c. and this whether the ¥e: 
within or without it. Testaiuetits. 
"proven abroad are ‘fot produced to’ tie 
be ned bat’ ‘yet the ‘execution of them: 
pears parfealar ? 
‘sary in case ‘of f wills, that’ cop 
the “originals itt some cased, 
in the court of probiaités and there registé 
order to perpetuate tn favor ‘of persone : 
‘pay mon gto tlie ‘executor; the evideti nee 
authority.” “Foreign wills, which ‘have 
proven abroad, are tobe presented-althe 
require nb additfonal proof, any’ more ¢ 
‘ thentic wills made hore: “And this article: 
of testanients’ to be “presented to: an 
which “fie” law ‘does fot’ réquite to be" 
opened or proven, after their being’ c 
proved in the cases prescribed by’ fier a. es 
In the other part ofthe code relied on; afte 
«the provision that the formalities, required int 
‘confection’ of wills*in the: state, are muttetwt 
rigor, andthe absence of any of them avoi 
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i! will;: the* legislature next proceeds. tipio- cai 
pride alwaye"that “the ‘testaients and ‘codicils pay 
ein foreign countries, &c. shall take-effect, meen ely: 
ree be‘ clothed: with all the formalities pre- mnie 
‘ scribed in the place where they laye’beerite- 
vopedtively inde.” ‘Civ. Code 232; art. 409. 
Ee: ‘Nothing; hete ‘militates against: the necessity 


: -ofeproducing' such testaments to the judge, in 
yonder thaty if they be clothed with’ such formal 


ties, the: conmongies of them may: en 
a” bay) Gs inoayty oe et aan 
Ek Tis eat dontended: that the Civit Code 
<4 427, requires. the judge of ‘the parish 
| jr ofthe: parishes ‘iw which the’ deceased: had 
> Moveable or unmoveable property, debts orcre-— 
dite to make inventories ‘of the same, &e.- and 
. the:counsel ‘contends that it follows, as-a neces- 
——— ‘that*a-curator’is to be. ap- 
Pointed in each of thiése parishes.’ "This by no 
a ‘antans follows.’ "The parish judge cannot act _ 
eat of the Himits of his ‘parish, he‘cannot go into 
| - neighboring or distant one to make*an:inven-— 
| tory Each judge: must do so in his parish: ew- 
‘necessitate rei, but these inventories: mustvhe 
> etimatated ‘in that parish‘in which thé curator is 
aoe He “may 'gb‘or send; aid “net By 
Seen or attortiey in every part of thé state: 


“°Phis curator is*to’be' — by theijadge 





mena hn phn which a BASE 
men Misdyvif he died within the ‘tenriga 
Besson teas died abroad, by the jndge.in. whore, 
Janxizs. greatest ‘portion of his ovate oi 
69/4y- ants: 434. ¥ 
The counsel further somplaibl that 
mont does not decide whether the 5 
of Néw-Orleans can velainin bis hand 
esl ale Up hed aiand. opariohyay 
appoint. provisional - carator . 
person shall appear properly auth a 
mitticter the estate.+-Farther, that ai : 
ment simply affirms the judgment.of the " 
of probates 5 that: we do not Gey what ipa 
operation, and we do not.determine whiil 
become of the injunotion granted below. ; 
The appeliants-pinyed forthe al 
iersbip of Uassestebgeilssan palenedith 
appealed do this caurt, who think the 
ship was properly denied: If. Ahora 
particular feature in the ease, which rt 
‘the interference of the court ot arin 
measure; this interference must be 4 
preyed for, and-we entertain no doubs t 
ought te be, wilkbe done, If it shkiades 
to thie Sour wil wner i 


Vp he woo i nerdy a 


‘ if. . 





eed, that the judgment heretofore rendered East'n District. 
p this case shail remain in fall force and vigor, etre 


the came matnet as Wh re‘tiblg nad been Drsdon & at 


anted.’ er AN Ieuamees 
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* af Thote Was not any cave dlemminnd ip 
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